Jack Newman
For October 4 meeting
Comments in items in Article V and VIII

These are my comments and suggestions on Articles VV and VIII. Items in red are stricken.
Items in blue are added. Items in dark blue/bracketed are comments and questions.

ARTICLE YV
ADMINISTRATIVE OFFICERS AND DEPARTMENTS

SECTION V-1. DEPARTMENTS.

The following administrative departments are hereby established: (1) Department of Law; (2)
Department of Finance; (3) Department of Planning; (4) Department of Public Safety; (5)
Department of Public Service; and (6) Department of Public Health.

The Council shall determine and prescribe the functions and duties of each department, and,
acting by vote of at least five of its members, may create new departments, combine or abolish
existing departments and establish temporary departments for special work.
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The departments currently in existence do not fully conform in name or function to those

established by the current charter. Might it make sense to eliminate all specific references
to particular departments, leaving to Council the entire creation, organization, re-
organization and abolition of departments? Or alternatively, might it be appropriate to
reduce to a minimum (e.q., finance, law, public safety, public works) the number and
identity of departments named in the charter, based on those that are the very basic
necessities of municipal existence and thus can be expected always to be present in
recognizable form, and to leave other departments to creation by Council? Relatedly, if
certain departments are identified in the charter, should they be subject to elimination by
Council, which seems to be the situation under the current charter, or should that require a
charter amendment? At the very least, the charter should be amended to remove the
Health Department, which does not exist, and possibly to change names to conform to the
current names (although that might be tilting at windmills, since names could change in the
future just as in the past and are, in any event, much less important than function.)]

[The edit currently reflected is for consistency.]

SECTION V-2. DIRECTORS.

There shall be a director of each department who shal-havehas the supervision and control
thereefof the department, and who shat-beis appointed by, and shat-beis immediately
responsible to, the City Manager for the administration of histhe department. The City
Manager's appointment of the Director of Law, Director of Finance and Director of Planning
shat-beis subject to and effective only upon the approval of Council acting by a majority of
theits members-ef- CouneH. The City Manager may remove the director of any department
without the approval of Councill.
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[1t seems sensible that at least the directors of Charter-created departments be
required to be confirmed by Council. If that is the approach taken, then the
contents of this paragraph will depend on which departments remain as charter-
created in the preceding paragraph. But why should not all directors require
confirmation by council? For example, the Director of Public Service (or “Public
Works,” as it is currently called) is a pretty important position, whose function
faces the residents every day.]

The Director of Law shall be an attorney at law duly admitted to practice in the State of Ohio,
and shall have been engaged in active practice of law continuously for a period of five years next
preceding his appointment. The Director of Finance shall also have the title of City
Auditor. Nothing herein shall be construed as preventing the same person from being director of
more than one department.

Slpmensec LT T

[It is unclear to me what the significance is of the title “auditor.” Does the presence of this
title play any practical role in the functioning of the city at present?

SECTION V-3. CITY MANAGER AS HEAD OF DEPARTMENTS.

Excepting the Departments of Law, Finance and Planning, the City Manager may be the
director of each and every department of the City government unless otherwise provided by the
Council.
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[One can see that the need for a degree of independence would mean the City Manager
should not be head of either Law or Finance, but why should Planning (or, for that matter,
any other department) also be forbidden territory for the City Manager?]

SECTION V-4. SALARIES AND BONDS.

The Council shall fix by ordinance the salary, rate, or amount of compensation of all officers
and employees of the City, except as otherwise provided in this Charter. The Council may
require any officer or employee to give a bond for the faithful performance of his or her duties,
in such an amount as it may determine, and it may provide that the premium therefor shall be
paid by the City.
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ARTICLE VI
INITIATIVE, REFERENDUM AND RECALL

[Initiative, referendum and recall may each be instituted by simple reference to state law,
as in Shaker Heights, or may be detailed in the city charter under home rule, as in
Cleveland Heights. The suggestions here are based on the assumption that the desire is to
continue with the full text approach.

The major substantive items are the percentages of signatures to be used in determining
adequacy of petitions, and identification of the base population against which the
percentages are to be applied. The suggestions below retain, in brackets for discussion, the
current percentages and change the base population language to make clear that it is not
registered voters but rather persons who voted in the most recent municipal election. That
is not a required definition for the base, but it seems a sensible approach; any effort to
increase or decrease the number of signatures required can be dealt with by changing the
percentages.

Generally speaking, the article as it currently stands is hard to read, presenting as it does
three similarly rooted (i.e., all voter initiated) concepts but with a hash of differing words
and structures, almost as if separate people wrote each part (and none of whom had been
centrally involved in writing Article VII — Nominations and Elections). The suggestions are
a first effort to make the items align better with each other and render them more
understandable, as well as to clarify and simplify along the lines of suggestions in previous
articles.]

SECTION VIII-1. INITIATIVE.

The people reserve untoto themselves the right to propose, by initiative petition, any legislative
measure, including the repeal of ordinances adopted by the Council, approved by referendum
vote, or initiated by the people. SuehAn initiative petition must eentain-the-sighatures-efbe
signed by registered voters of the City equal in number to not less than [ten] percent of the
electors-ofthe-Citytotal number of registered voters voting at the last reqular municipal election.

[Ten percent (which is the current percentage) of voters in the recent election is the same as
the hurdle for amendment to the Charter. The Charter amendment hurdle is set by the
Constitution, and so cannot be changed. The hurdle for a legislative initiative seemingly
should not be higher than the standard for a Charter amendment initiative; hence the
proposed retention of the 10% standard. Actually the current Charter can be (and in my
dissenting view, should be) read as setting all registered voters as the population standard,
but the City’s legal department has previously accepted recent voters as the population
standard, and so my suggestions would make no change in what is actually being treated as
acceptable, just a clarification of language to conform to practice.]

When there shall have been filed a petition signed by the aferestated-required number of
electorsreqistered voters proposing an ordinance or other measure, the Clerk of Council shall
certify the samepetition to the Council at the next regular meeting;-ané of the Council; the
Council shall at-ence-read and refer the same to an appropriate committee, of Council which may
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be the committee of the whole; provision may-be-madefor-public-hearings, in the discretion of

the committee to which the petition is referred, be made for a public hearing upon the proposed
legislation before the committee-to-which-itisreferred; thereafter the committee shall report the

proposed measure to the Council with its recommendations thereen-not later than [the second
regular meeting of the Council] following that at which the proposed measure was
submittedcertified to the Council by the Clerk.

With Council typically meeting every two weeks, this provision allows the committee to

whom the initiative is referred only about 28 days to consider it. This seems like a very
short time, especially if the committee were to want to hold a public hearing, which is not
necessary but acknowledged as possible. Should the time period be longer? Whether
longer or not, should the time period be measured by a specific number of days, rather
than a number of regular Council meetings, as is the case with the allowed time for
consideration by Council itself, in the next paragraph?]

Upon receiving the proposed measure from the committee, the Council shall at-orce-proceed-te-
consider the-sameit and shal-take final action thereen-withinon it not later than thirty days from
the date of suchthe committee's report to Council. If the Council rejects the proposed measure,
or passes it in a form different from that set forth in the petition, the committee of the-petitioners
may requwe that it be submitted to a vote of the electorsre glstered voters |n |ts orlglnal form or

eethty—suehiaeﬁeth&@te#k—m%ngrowded that the |ntent to reguwe submlssmn |n orlglnal form

must be filed in writing by the committee of petitioners with the Clerk no later than ten days after
the final action on suchthe proposed measure by the Council#he; the Clerk shall forthwith

certify the samecommittee’s filing to the Council, which shall eal-an-eleetionprovide for
submitting it to a vote of the registered voters.

[This paragraph introduces a bit of an ambiguity, in that it refers to two different
committees: (i) the previously noted committee of Council that has considered the petition
and (ii) a “committee of petitioners,” which has not previously been mentioned and is not
defined here. The committee of petitioners is, however, identified later in Section 4 of the
article (which applies to all three types of petitions treated in the article) and so it seems
tolerable to ignore the temporary ambiguity introduced here.

Also, the current charter allows the committee of petitioners to amend the proposed
legislation in response to changes suggested at the public hearing or in the course of
consideration by Council, and to insist that the changed version then be put to a vote of the
populace. By definition, this revised proposal will not have been adopted by the Council,
and it will not have been backed by voters, who signed up in support of a proposal that was
different, potentially substantially different. For that reason, the suggestion eliminates the
clause that authorizes changes.]

[Should there be a date set for the permissible commencement of signature
gathering, to avoid potential staleness of signatures?]




Articles V and VI1II Reviewed — Page 5

No measure initiated by the people and adopted by popular vote shall be repealed by the
Council, or so amended by it as to destroy the effectiveness thereefof the measure, within two
years after it takes effect.

SECTION VIII-2. REFERENDUM.

Any ordinance or other measure passed by the Council shall be subject to referendum, except
as heretnafterotherwise provided_in this Section 2.. No ordinance or other measure shall go into
effect until thirty days after it shat-havehas been passed by the Council, except as
heretnafterotherwise provided;-but in this Section 2, provided that nothing hereir-contained in.
this Section 2 shall prevent the City, after the passage of any ordinance or other measure, from
proceeding at once to give any notice or make any tender or publication required by sueh-athe
measure, by this Charter, by general law, or by general-ordinance.

—WhenA referendum petition must be signed by registered voters of the City equal in number
to not less than [fifteen] percent of the total number of reqgistered voters voting in the last regular

municipal election When, no later than thirty days after any ordinance or other measure has been
Qassed b¥ the CounC| , there shall have been flled a petltlon S|gned by net—less%han—ﬁ#eepr

ha#e—beee—passed—bﬁhe@eemeﬂ—e@eﬁng—that—se@h he reguwed number of reglstered voters!
demanding that the ordinance or other measure be submitted to the electorsregistered voters of

the City for their approval or rejection, the Clerk of Council shall, at the next regular meeting of
the Council, certify suehthe petition to the Council. FreUpon receipt of the certified petition, the
Council shall thereupen-proceed-te-reconsider suehthe ordinance or other measure. If upon sueh
reconsideration the ordinance or other measure beis not entirely repealed, the Council shall
provide for submitting it to a vote of the electorsas-herein-elsewhere-provided—No-sueh-
ordinance-er-measureregistered voters, and it shall not go into effect unless and until approved by
a majority of those voting on the-sameit.

[The 15% hurdle is the same as in the current charter; also, as with initiative, the change to
voters in the recent municipal election is intended to clarify and conform to actual
practice.]

Whenever the Council is by general law or previsiens-of-general-ordinaneesordinance required
to pass more than one ordinance or other measure to complete the legislation necessary to make

and pay for any public improvement, the provisions of this seetienSection 2 shall apply only to
the first ordinance or other measure required to be passed and not to any subsequent ordinances
or other measures relating theretoto the first ordinance.

Whenever the electers-shatregistered voters have authorized the issuance of bonds, subsequent
ordinances or other measures relating to the issuance of suchthe bonds shall not be subject to the
provisions of this seetienSection 2.

Ordinances or other measures providing for appropriations for the current expenses of the City,
or for street improvements petitioned for by the owners of a majority of the feet-front feet of the
property benefited and to be specially assessed for the cost thereef,of the improvements as
provided by general law or general-ordinance, and emergency ordinances or measures necessary
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for the immediate preservation of the public peace, health or safety of the City, shall go into
immediate effect and shaII not be subject to the provisions of this seetlenSectlon 2.

An ordinance or other measure can qualify as an emergency ordinance or measure only upon
receiving the affirmative vote of at least five members of the Council, and only if particularized
reasons for the necessity are separately set forth in a section of the ordinance or other measure.

SECTION VII1I-3. RECALL.

(@) The people reserve untoto themselves the right te, by recall andpetition, to remove from
office any member of the Council. Fheprocedure-to-effectsuchrecall-erremoval-shal-beas-
oo
A petition demanding that the-question-offor removal of such-officer-be-submitted-to-the-electors
shata Council member must contain a-censisethe name of the person sought to be removed and a
concise statement setting forth the basis for the-recaliremoval and shalmust be signed by at-

feastreqistered voters of the City equal in number to not less than [twenty-five] percent of the

electors-of-the-Cityregistered voters voting in the last regular municipal election. No petition
may relate to the recall of more than one efficerCouncil member.

[25% is the current number. The change to “voters” is in line with, and done for the same
reasons as, the change as to initiative and referendum.]

When there shall have been filed a guestionpetition signed by the aferesaid-required number of
eleetorsregistered voters, the Clerk shall certify the samepetition to the Council at the next
regular meeting of Council CounC|I and shall furnish a copy thereefof the petition to the member of the

Council whose removal is se-sought;-and-the-Ceunci-shall-cal-an-election-upen-the-guestion-of-

sueh-remeval-as-herein-elsewhere-provided;unless. Unless within no more than five days after
sueh-certification of the petition to Council the member of the-Council shat-have-

tenderedtenders his or her written resignation to the Clerk, the Council shall provide for
submitting the question of removal to a vote of the registered voters.

(b) If a majority of the votes cast at suehthe election on the question of removal efany-
member-of CouncHhare affirmative, the person whose removal is sought shall thereupon-be
deemed removed from office upon the certification of the official canvass of thatthe election to
the Council, and athe vacancy caused by such-recaHthe removal shall be filled by the remainder
of the Council according to the provisions of Article HH11I of this Charter.

If-howeveran-electionis-held-for the recaliremoval of four or more than-three-members of the
Council is the subject of a single election, candidates to-suceeed-them-for-theirfor the prospective
unexpired terms shall be voted upon at the same election-and; the candidates shall be nominated
by petitions dated-and-veritied-in-the-mannerreguired-forsimilar in form to petitions presenting
names of candidates for regular municipal elections-and-simHarin-ferm-te-suech, dated and

verified in the manner required for those petitions, and filed with the election authorities at-teast-
ntnetyno later than (90) days prierte-suehbefore the recall election, but no steh-nominating
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petition shall be signed or circulated until suehthe recall petition has been certified to the
Council, and any signatures ante-dating-such-thmeaffixed before that certification shall not be
counted.

[Is there a need to spell out that the largest vote getter among the replacement
candidates gets the nod if only one person is recalled, and so on down the line? It
seems not.]

If a majority of the votes cast on the question of removal of any member of the Council are in
the negative, the person whose removal is sought shall be allowed by the Council histhe

reasonable expenses incident to suehthe election. Fhis-section-shal-become-effectiveJanuary-1-
2017,

{Amended-11-8-16.}

SECTION VIII-4. GENERAL PROVISIONS.

Any initiative or referendum or recall petition;-oronefora-recal; may be presented in separate
parts. Each part of anyan initiative petition shalimust contain a full and correct copy of the title
and text of the proposed ordinance or other measure;-and-each. Each part of anya referendum
petition shatimust contain the number and the full and correct copy of the title of the ordinance
or other measure sought to be referred, but need not contain the full text of suehthe ordinance or

other measure._Each part of a recall petition must contain the name of the member of Council
sought to be removed and the statement of basis for removal.

The current charter does not state anything about the contents of the individual parts of

the recall petition.]

Each sigrer-ofregistered voter signing a petition shall be-a+egistered-voter-of-the-City-and-shall
sigh-his-hame-in-ink-and-shal-place-on-the-petition-his-name-andadd to the signature his or her

place of residence bywith street and number_and date of signing. All signatures shall be made
with ink. Each part of any-sucha petition shall contain the-affidavita signed statement of the

person soliciting the signatures to the same-which-affidavitshall-contain-a-statement-of-
thepetition, made under penalty of election falsification, stating the number of signers of suchthe
part ef-such-petition-and shaH-state-that to the best of the affiant'ssolicitor’s knowledge and belief
each of the signatures contained on suchthe part is the genuine signature of the person whose
name it purportsto-beand-that-he-believessuch-persons-areappears to be, each signer is a
registered electorsvoter of the City, and thattheyeach signed suchthe petition with the knowledge
of theits contents-thereof. Each part of suecha petition shall also have printed thereenon it the
names and addresses of at least five persons who are registered electorsvoters of the City, who
shall be officially regarded as filing the petition and shall constitute a committee of the

petitioners for the-purpose-herein-elsewhere-hamedpurposes of this Article VIII

[Here is where the committee of petitioners is identified. Also, note that for candidate
petitions, the term “circulator” is used; here it is “person soliciting. ”Should we conform
the terms?]
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All sueh-petitions shall be filed with the Clerk of the Council and all parts of any-sueha petition
shall be assembled by the Clerk as one instrument.

—WithinNo later than ten days after the filing of a petition, the Clerk shall aseertaindetermine
whether the samepetition is signed by the required number of gualified-electorsregistered
voters. Upon the completion of his examination, the Clerk shall endorse upon the petition a
certificate of the result-thereof..
If the -Clerks-certificate shows that the petition is insufficient-he, the Clerk shall at-encepromptly
notify each member of the committee of the petitioners-herein-elsewhere-provided-for, and the
petition may be amended at any time within fifteen days from the date of the Clerk's certificate
of examination by filing with the Clerk an additional petition in one or more parts in the same
manner as provided for the original petition. In the event thatit-shal-beit is determined by
judicial proceedings that the certificate of the Clerk to the effect that the petition is sufficient is

erroneous, a similar period of timefifteen days shall be granted for additional-petitionsamending
the petition in the same manner after the final judicial determination-efsuch-guestion.

[The “amendment” contemplated seems to be just an addition of signatures? Should this
be stated more clearly? Should the Clerk be empowered to decide other deficiencies, such
as, for example, if the complete text of a proposed legislative initiative is not present, or
there is no statement of reasons on a recall petition? If it is not the Clerk, then who decides
this — Council?]

Upon amendment by the filing of any-suehan additional petitienspetition, the Clerk shall-
within, no later than ten days thereafterafter the filing, examine the petition as thus-amended and

attaeh—the#ete-ms ndorse upon ita certlflcate of the result—and—the—penﬂmq—shalrl—the#eaﬁepbe

examlnatlon WhICh shaII constltute a flnal determlnatlon The flnaI determlnatlon of the
|nsuff|0|ency of a petition shall not prevent the f|||ng of anew petition for the same purpose

[The current charter has the concept of “final determination of insufficiency,” but does not
say when that is deemed to occur. The suggested change would make the determination
final after the second attempt fails. There seems no substantial harm in having this bright
line provision, since the paragraph also preserves the right to file a completely new
petition ]

The filing of an initiative, referendum or recall petition by the Clerk with the Council within
the times herein-elsewhere-provided shall be computed from the date of the attaching of the final
certificate of the Clerk to such petition.

It is unclear to me what this is supposed to mean -- that is, how it is supposed to apply as a

measurement in the context of the earlier provisions. If that can be figured out, then |
suggest, at a minimum, there should be editorial work to make it readily understandable.]
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Whenever it becomes the duty of the Council to call an election by reason of the filing of ana_
petition for initiative or referendum petitien-or ene-forrecall, the Council shall eall-anset the

election for the-submission-ef-sueh-question-orrecalat-the next regular primary or general
election occurrlng not less than S|xty (60) days hepmepethane#tehehdtedtwehty—&z@}day&

the@%eter—eﬂ%leetlens—llpeweleel fter the duty arlses! Qrowded however that |f the recaII of
four or more than-three-(3}-members of the-Council is sought by petition_in a single election, the
period of sixty (60) days hereinbeforeprovided-shall be changed to one hundred twenty (120)
days._The Council shall certify its action to the election authorities.

[The current charter allows the invocation of a special election. Given the expense of that
process, | suggest that only a primary or a general election should be available for

initiative, referendum or recall. Hence the proposed elimination of reference to a special
election.]

When anya legislative measure resulting from anyan initiative or referendum petition is

approved by a majority of the electors voting thereen;such-legistativeon it, the measure shall
become effective at the time fixed thereinin the measure, and if no time is fixed thereinthen-

sueh-legislativein it, the measure shall become effective upon is-approval-by-the-electorsthe
certification of the official canvass of the election to the Council; provided, however, that in the
event that-two or more inconsistent legislative measures on the same subject are submitted at the
same election, only the one receiving the largest affirmative vote, not less than a majority_of

those voting, shall become effective. Fhis-section-shall-become-effectiveJanuary-1,2017
Slpapnaoe Lo e

SECTION VIII-5. OFFICIAL PUBLICITY.

Not less than thirty (30) days prierte-thebefore an election at which anya Charter amendment,
an initiated or referred legislative measure, or recall of any elective official is to be submitted to
the eleetorsregistered voters, the Clerk of Council shall either:

(@ Printand mail to each registered electorvoter of the City an official publicity pamphlet, or

(b) PRublicizePresent official publicity in-anewspaperpublished-and-generathy-cireulated-in-
the-City;-or-H-ne-such-newspaperispublished-in-the-City-then-in a newspaper of general

circulation within the City. SuehThe publication shall be made once a week for not less than two
consecutive weeks with the first publication being at least thirty (30) days prior to suchthe
election.

—SuehThe publicity pamphlet or publication shall contain a full text of the Charter
amendment, initiated or referred ordinance, or recall petition, with their respective ballot titles,
together with any explanation or argument for or against suehthe measure or recall whichthat
may have been filed with the Clerk of Council;-as-hereinafterprovided. The validity of any
Charter amendment; or initiated or referred legislative measure; approved by the electersvoters,
and the result of any recall election, shall not be questioned because of technical or non-
consequential errors or irregularities in sueh-mailing;-eistributien or publication.
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[Should there be a designation of other means of publicity, general enough that changes in
methods of communication do not require repeated changes? Perhaps reference to the
website?]

SECTION VII -6. STATEMENTS IN SUPPORT AND OPPOSITION.

[In the current charter, the following paragraphs are contained under section 5 -
official publicity, but they do not reasonably fit that category. Hence the new

section heading.]

Not less than fifty (50) days before any-suchthe election, the committee designated in the
petition; as a result of which saidthe election is called, may submit to the Clerk of Council an
explanation or argument supporting the position taken by the signers of suchthe petition. ¥ In
the event a Charter amendment is proposed by the Council, a committee of three members of the-
Council to be appointed by the MayorPresident of Council shall prepare suchan explanation or

argument_in support.
In the event of an initiated Charter amendment, an initiated ordinance—~ahich-Council-has-

fatled-to-pass; or ef-a referred ordinance, the-Mayer-shall-appeint-a committee of three members
of the-Council to be appointed by the President of Council shall prepare an answer to the
explanation or argument submitted by the committee of the-petitioners. In the easeevent of a
recall electienselection, the efficialCouncil member whose recall is sought may prepare an
answer to the argument of the committee of the petitioners. ‘AWherelf a Charter amendment is
proposed _either by the Council or by initiative, any civic body or committee of citizens may
prepare and submit an answer to the explanatlon or argument in favor of suehthe

amendment. Any-such-answershal-be-prepared-andAll answers must be filed with the Clerk not
less than forty (40) days prierto-any-suchbefore the applicable election. AH-explanations

erargumentsAn explanation or argument for or against any Charter amendment, legislative
measure or recall shalmust be signed by the persons authorized to submit the-sameit. No sueh-

explanation or argument shall exceed three hundred (300) words in length unless the person or
persons submitting the-same-shaHit also, at the same time-depesit, deposits with the Clerk of
Council a sum of money sufficient to cover the proportionate cost of printing suchthe

excess. Arguments All explanations and arguments in favor of or against any Charter
amendment, legislative measure or electien;recall, once filed with the Clerk, shall at all times be
open to the inspection of anyone interested thereinathem.
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